Zeitschrift: Helvetia : magazine of the Swiss Society of New Zealand
Herausgeber: Swiss Society of New Zealand

Band: 9 (1943-1944)

Heft: 8

Artikel: The Swiss Federal Tribunal

Autor: Huber, Hans

DOl: https://doi.org/10.5169/seals-942691

Nutzungsbedingungen

Die ETH-Bibliothek ist die Anbieterin der digitalisierten Zeitschriften auf E-Periodica. Sie besitzt keine
Urheberrechte an den Zeitschriften und ist nicht verantwortlich fur deren Inhalte. Die Rechte liegen in
der Regel bei den Herausgebern beziehungsweise den externen Rechteinhabern. Das Veroffentlichen
von Bildern in Print- und Online-Publikationen sowie auf Social Media-Kanalen oder Webseiten ist nur
mit vorheriger Genehmigung der Rechteinhaber erlaubt. Mehr erfahren

Conditions d'utilisation

L'ETH Library est le fournisseur des revues numérisées. Elle ne détient aucun droit d'auteur sur les
revues et n'est pas responsable de leur contenu. En regle générale, les droits sont détenus par les
éditeurs ou les détenteurs de droits externes. La reproduction d'images dans des publications
imprimées ou en ligne ainsi que sur des canaux de médias sociaux ou des sites web n'est autorisée
gu'avec l'accord préalable des détenteurs des droits. En savoir plus

Terms of use

The ETH Library is the provider of the digitised journals. It does not own any copyrights to the journals
and is not responsible for their content. The rights usually lie with the publishers or the external rights
holders. Publishing images in print and online publications, as well as on social media channels or
websites, is only permitted with the prior consent of the rights holders. Find out more

Download PDF: 26.10.2025

ETH-Bibliothek Zurich, E-Periodica, https://www.e-periodica.ch


https://doi.org/10.5169/seals-942691
https://www.e-periodica.ch/digbib/terms?lang=de
https://www.e-periodica.ch/digbib/terms?lang=fr
https://www.e-periodica.ch/digbib/terms?lang=en

SWISS BENEVOLENT SOCIETY

Monthly Publication of the
in New Zealand

Group New Zealand of the N.H.G.

WELLINGTON,
MAY,1944. VOL,8, 9TH YEAR,

THE SWISS FEDERAL TRIBUNAL.

by

Federal Judge Dr. Hans Huber, Lausanne.

el A Ui SR SO TR

Everyone is happy not to have anything to do with the Courts of Justice, Yet,

as citizens of a democratic state, we cannot remain indifferent as to how Justice
le being administered in the Confederation and to whom its enforcement is being
entrusted. The respect of the Law is one of the most important principles of

a State, As, hawever, this respect of the Law must show itself in the first
place in the administration of Justice, even the existence of a State might
sometimes depend on whether gr not the judicial authorities are equal to their
high duties.

The Swiss Federal Tribunal is a conception of the Federal Constitution of May 29th,
1874. Before that date our country possessed only a non-permanent Tribunal, with
but a limited jurisdiction, which assembled comparatively seldom and in dif ferent
localities and to which also the member of the National Assembly could belong.

Just as the National Assembly represents the legislative authority and the

Federal Council acts as the administrative and executive power, so does the
Federal Tribunal stand for the supreme judicial authority in the country. In
these three highest authorities of our state organisation is embodied the
principle of the division of power, None of them is subordinated in any way

to the others in the execution of its duties. It follows therefore that neither
the National nor the States Council is entitled to interfere in the administration
of justice although it is these two bodies, jointly acting as National Assembly,
which elect the members of the Federal Tribunal. The Federal Council does not
exert any control over it neither, Nevertheless, the Federal Tribunal submits
every year an annual repert to the National Assembly in which it gives information
regarding the number of cases dealt with and the way they have been settled.

At the present time the Federal Tribunal consists of 26 Members. In case of need
their number can be increased to 28 without necessitating any change of the
statute, The Federal Judges are elected for a period of six years and, on the
occasion of their first election, they are solemnly sworn in. After their first
period in office, they are generally re-elected until old age or ill-health
causes them to retire, They must devote the whole of their time to their

charge and are not allowed to hold any other office of profit nor even to sit

on the board of any coupany, Moreover, a Federal Judge cannot be a member of
the Federal, National or States Councils or a judge of the Federal Insurance
Tribunal at ILucerne, The Judges may, however, give their services to the State
as Judical experts in the framing of new legislation. Likewise, it has happened
during the war that the Federal Council has asked individual members of the
Federal Tribunal to act as Chairmen of newly created Appeal Commissions.
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The members of the Federal Tribunal are obliged to live in Lausanne or its
environs, They absolve their military duties in the same way as every other
citizen, Among them are to be found not only Colonels but also N.C.0O.s and even
ordinary privates, Often it happens that the Officers amongst them act as Judges
in the military Courts. The higher officials and secretaries of the Federal
Courts also belong to the Federal Tribunal. To them is entrusted the important
duty of recording the arguments and reasonings connected with the verdicts.

This has to be done with the utmost care as all these important verdicts are
printed and later serve as precedents for all the other Courts of the country!
Finally, the Federal Tribunal requires personnel for its chancery,library and
treasury. ;
Particularly on account of the introduction of the Swiss Civil Code in 1912 and
the extension of the judicial organisation in the State in 1929, the number of
federal judges had to be increased. When, however, the uniform Swiss Penal Code )
came into force in 1942 it was found possible to avoid a further increase by ‘
generally reducing the number of judges sitting on one case from 7 to 5. No judge
is allowed to sit on any case in which his home Canton or its Government is
involved, the same applies in all cases where he is connected through family ties,
friendship or even enmity with one of the parties. These regulat ions are meant
to maintain the impartiality and objectivity of the Court and to avoid any
embarrassment, The three linguistic parts of the country are represented among
the judges and in the deliberations each speaks in his own language even when the
case before the court comes from a district speaking a different language. As a
rule, the parties to a case receive the verdict and decisions of the court in
their own language.

Although,according to the letter of the Swiss Constitution, every Swiss is
eligible to the Federal Tribunal, its members are, however, always exclusively
Jurists and lawyers, A high degree of Jjudicilal knowledge is indeed essential in
order to solve the intricate problems with which a supreme court of justice can
be confronted. Amongst the late members of the Federal Tribunal were and still
are famous Jjurists who, thanks to their far-reaching knowledge and their
impartiality have been called upon to serve on international arbitration courts,
Others have given valuable help in the preparation of Swiss Laws or have been
prominent as authors of learned scientific works, As their work is,however,
mostly performed away from the limelight, their names have not become so well'
known as those of politicians and statesmen. Both the President and the
Vice-President are elected for two years by the united National Assembly, :
The Federal Tribunal sits in Lausanne. This town was selected in 1874 in order
to grant to the French-speaking part of Switzerland one of the high Federal
Authorities and also to further ensure the impartiality of the administration of
Jjustice by removing the Tribunal from the immediate vicinity of the Legislature
and the Government in Berne. The Tribunal is housed in an imposing building
which was erected by the Confederation in 1927 in the park of Mon Repos. The
previous Tribunal building at Montbenon is now being occupied by the Cantonal
Tribunal and other judicial oftices of the Canton of Vaud.

With the exception of criminal cases, the sessions of the Federal Tribunal are
public. Criminal or penal proceerdings are those in which prison sentences or
fines are imposed for crimes or infringments. In public sessions, anybody can be
present even at the deliberations of the verdict by the judges. If any of our
readers should find their way to the shores of Lake Geneva, they ought not to
miss the opportunity to attend a session of the Tribunal and thereby acquire an
insight into the ways of our Jjudicial procedure. .

As already implied, there is in existence an official collection of all the
findings of the Federal Tribunal for the last 68 years, Every year four new >
volumes are published. Besides this, quite a number of newspaper reporters who
attend the sittings of the Courts comment regularly on the verdicts which are of
puklic interest,

The Federal Tribunal comprises four main divisions: namely the public and
administrative law division, two civil divisions and the Court of Criminal
Appeal,
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The public and administrative division consists of nine judges and hears and
decides competence conflict cases between the State and the Cantons,disputes
between Cantons, actions by Citizens or Corporations against Cantonal laws or
regulations. A competence conflict between the State and a Canton arises when
for instance the cantonal police authorities do not allow the Federal Railways
to keep a Station's Restaurant open until the departure of the last trains but
insist on it being closed at the ordinary cantonal closing time. A dispute
between cantons can arise over the amount of Income Tax a business undertaking
with branches in several cantons is supposed to pay in each canton, The most
important attribute of the Public Law Division is that of deciding on cases of
alleged violation of the constitutional rights of the citizens, for instance
cases connected with offences against the law of equality or privilege,freedom
of the Press, freedom of worship, freedom of association, property ownership
rights, etc. The administrative division is available in cases of alleged
wrongful imposition of Federal Taxes and defence contributions. Although the
Federal Tribunal is bound in its work and perfomance by the Federal Laws, it
cannot repeal a Law on account of 1t being inconsistent with the Federal
Constitution.

The two Civil Divisions deal mainly with appeals against verdicts given by
Cantonal Tribunals and Comumercial Courts. Cases connected with the Code of
Obligations and Commercial Law go to the first Civil Division while the second
Civil Division deals with cases connected with the Civil Code, i.e.Personal and
Family Law, Code of Intestacy and Property Rights. In addition it also deals
with converging matters of Civil Law such as for instance Railway and Motor
Traffic liability, Patent rights, etc. - The Code of Obligations deals mainly
with the contractual obligations of Purchase,tenancy, lease, work,transport and
service agreements. When for instance a merchant has delivered goods too late,
thereby causing the buyer to incur a loss, the latter can, if the amount

involved is at least Frs. 4,000, take the matter up to the Federal Tribunal,

The Commercial Law also includes the Company Law and particularly also the Law
dealing with Limited Companies. In connection with the Family Law, I would
mention divorce and guardianship cases., Under the Law of Intestacy are included
cases dealing with the disinheritance of ungrateful children by their parents,ete,
Assoclated with property rights are actions over rights of way, water rights,
annoyance caused by noise or chemical odours from neighbouring properties,etc,

The Criminal Court of Appewl attends to pleas of nullity against cantonal
sentences, When,for instance, a verdict of murder has been pronounced by a °
Cantonal Court and the accused pleads that it is not a case of murder but one

of manslaughter, i.e.,that the act was not premeditated but occurred spontansocusly
in the excitement of the moment, he can appeal to the Federal Tribunal. If the
appeal succeeds, the verdict is suspended and the Cantonal Court instructed to
‘pass a milder sentence. As you know, the right to pardon a criminal or offender
does not belong to the Courts, this can only be done by the National Assembly or
in some cases by the Cantonal Councils.

Besides the main four Divisions already mentioned, there are also in existence
a board of control and appeal court, a debtors'! prosecution and bankruptcy

court and also various criminal courts for serious offences against the security
of the State or public order.

The Federal Tribunal is the guardian of the uniformity of Justice for the whole
Country both in Civil and Criminal Law. It sees to it that cases coming under
the same Law are not judged differently in Mendrisio than in Basle or more
severely in Rorschach than in Geneva, Moreover, it is not only the keeper

of the unity and uniformity of the Law but the guardian of the Law in general and
the custodian of the Legal State, Its functions have certainly not become

any easier during recent years, particularly since the beginning of the war,

The far-reaching events which have been taking place all over the world and whose
amazed witnesses we all are, have not left the Swiss administration of Justice
altogether unaffected, We will hope, however, that the confidence which the
Swiss people generally place in the Federal Tribunal will remain fully
maintained.



	The Swiss Federal Tribunal

