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Moroccan family law reform bring the
guarantee of divorce for women? An
ethnographic perspective on the changing
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decade on

https://doi.org/10.1515/asia-2019-0025

Abstract: This article discusses the new divorce on grounds of discord procedure
(tatlig li-3-Sigaq) within the context of the Moroccan family law reform of 2004.
Literature available in English and French has, so far, focused primarily on the
improvements the Moroccan family law reform has brought in regard to women’s
rights. The reform is considered one of the most progressive legislative projects in
the MENA region and a milestone for gender equality, notably the reform of
divorce law. Divorce on grounds of discord was seen as the long-awaited divorce
guarantee for women. However, legal scholars maintained that case law jeop-
ardised the divorce guarantee. This legal-anthropological study is informed by
fieldwork at the family court in Rabat, as well as official statistics, case law and
the standard legal commentary. It aims to scrutinise how divorce on grounds of
divorce is put into practice by the judiciary, how Moroccan men and women make
use of it and how changes on a procedural and institutional level affect the
implementation of the new divorce procedure. My empirical findings show that
divorce on grounds of discord effectively guarantees Moroccan women’s right
to divorce. Well beyond the discussion on women’s rights in divorce, I will
demonstrate that, within a decade, divorce on grounds of discord developed into
a standard divorce procedure for both men and women across socio-economical
milieus and age groups.
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1 Introduction

This article explores the divorce on grounds of discord procedure, introduced in
Morocco in 2004 as part of family law reform. This procedure brought widespread
access to divorce for Moroccan women. While the beginning of the 21st century saw
a number of reforms to divorce law in the MENA region,’ Morocco’s family
law reform of 2004 was hailed “the most substantive and radical reform of family
law achieved by women’s activists in any Muslim country”.? Mir-Hosseini argued
its singularity lay in the incorporation of the principle of equality into the Islamic
framework of the Mudawwana.>* Rude-Antoine affirmed the new codex brought
substantial improvement to women’s legal position in the realm of family in
Morocco, i.e. through new rights in judicial divorce.” Before 2004, women were
compelled to produce evidence of mistreatment to obtain a judicial divorce, with
legal counsellor and women'’s rights activist Fatema El Mekkaoui recounting her
experience of working with female victims of domestic violence. Procedures were
long, sometimes stretching up to ten years, and could easily end without results,
i.e. with no divorce judgement. Bringing women long-awaited access to divorce
has thus been a core claim of Moroccan women’s rights activists.®

The history of Moroccan family law is a highly political one. Morocco’s family
law codex was first decreed at the time of independence and has been a major

1 In 2000, Egypt amended procedural rules making it possible for women to divorce by means of
the hul‘ procedure without the consent of the husband (before the amendment, the husband’s
consent was mandatory). In 2001, Jordan introduced a temporary law following the Egyptian
model. The Jordanian Personal Status Law of 2010 included a modified version of divorce through
compensation allowing women to divorce without the husband’s consent. The Algerian reform of
family law in 2005 similarly authorised women to divorce through compensation without the
consent of the husband. Also, the Algerian legislator introduced a procedure of divorce by mutual
consent based on the Tunisian model. The UAE, Qatar, and Bahrain reformed legislation on hul‘in
2005, 2006, and 2009 respectively granting women the right to divorce through compensation
without seeking the husband’s consent. See Moller 2013 and 2014,

2 Mir-Hosseini 2007: 1500.

3 The expression Mudawwana is used as an abbreviation for Morocco’s code of family law
“Mudawwanat al-usra” which in Arabic reads “Collection of the family”. It refers to the title of
Sahnun’s (d. 240/854) standard collection of Maliki figh.

4 Mir-Hosseini 2007.

5 Rude-Antoine 2010: 57.

6 Personal interview with Fatema El Mekkaoui at the CIOFEM women’s shelter in Rabat on 6th
September 2013. Fatema El-Mekkaoui works as a legal counsellor at the shelter. The Centre d’In-
formation et d’Observation des Femmes Marocaines (CIOFEM) is an independent observatory on the
situation of Moroccan women. It was created in September 2001 and serves as interface hetween
the Fedération de la Ligue Démocratique des Droits des Femmes (FLDDF) and the general public.
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nation-building project. In contrast to the Tunisian secular family codification
project, the Moroccan legislator chose to stick with a conservative reading of the
Maliki 7 tradition.? Mernissi denounced “Postcolonial Morocco designated male
supremacy and female subordination as symbols of cultural specificity and po-
litical legitimacy”.” In turn, family law has been a key element of the mobilisation
and development of Moroccan feminism since 1946, when feminists first protested
against polygamy.'® There were many attempts at reforming family law," but it
took until 1993 for a limited reform to actually take place. The 1999 Plan d’action
national pour l'intégration de la femme au développement aimed to align Morocco’s
family law to the stipulations of the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), which Morocco signed in 1993."

But King Hassan II eventually strongly opposed the plan and the government
abandoned the multi-level reform project due to fierce public pressure from the
Islamists.”® It was the young king Mohammed VI who endorsed a discourse of
modernity and women’s rights, turning the reform of the family law into a symbol
for the compatibility of modernity and Islam.' The reform of 2004 was then made
possible by a fundamental shift of the political field"” and was achieved in a climate
of political and economic rapprochement between Morocco, the EU and the US,
adding to the internal pressures pushing for reform.'

Research on the Mudawwana has, to date, focused primarily on the im-
provements the reform brought for women’s rights. Methodologically speaking,

Ben Hounet and Rupert’s' inquiry into gender and parenthood has been the only

7 The Maliki school of Islamic jurisprudence is one of the four major Sunni schools of law. The
Maliki tradition is less restrictive in relation to the reasons allowing women to seek divorce. Maliki
family law thus served as a source of inspiration for reformers throughout the Muslim world in the
20th century. See Anderson 1970.

8 Buskens 2003: 72-77.

9 Mernissi 1987 as in Sadigi 2008: 330.

10 Sadigi 2008: 325.

11 After the Mudawwana was enacted in 1958, first attempts at reform were made in 1961 and 1962.
In 1965 a commission was established with the task to inquire into the shortcomings of the
Mudawwana but was soon dissolved. In 1970, 1974 and 1979 the government initiated a reform of
the Mudawwana. In 1981 a royal commission prepared a draft version of a reformed family law
code, but it never reached parliament. See Buskens 2003 and Harrak 2009.

12 Harrak 2009: 4; and Buskens 2003: 84.

13 Harrak 2009: 4-5.

14 N’Diaye 2016: 54-56.

15 Not least because of the weakened islamist block after the Casablanca bombings in 2003. See
Sadiqi 2008: 336.

16 Wuerth 2005: 309, 332 as in Mir-Hosseini 2007: 1510.

17 Ben Hounet/Rupert 2018.
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ethnographical take on the Mudawwana so far. Research on divorce on grounds of
discord has been mostly limited to the text of the law and small samples of case
law. Providing an ethnographically-informed perspective on divorce on grounds of
discord is at the heart of this paper.

When I first started my field research, I wanted to investigate to what extent
divorce on grounds of discord effectively guaranteed Moroccan women access to
divorce. I asked myself whether there had been a conservative reaction to the
facilitation of divorce for women within the first decade of implementation and
how this might have played out. Henricot'® and Bentayeb' indeed maintained
case law resulted in a conservative backlash, jeopardising women’s access to
divorce. I wanted to challenge Henricot’s and Bentayeb’s claims that the concept
responsibility for divorce was used by the judiciary to obligate women with com-
pensations or restrain from granting the divorce altogether. If Henricot’s and
Bentayeb’s claims were substantiated, this would mean a hard recoil on women’s
rights. In the field, it soon became clear that divorce on grounds of discord had a far
more significant impact on the field of divorce in Morocco and that this had not
been mentioned in the literature to date. I thus grew interested in how Moroccan
men and women made use of this new divorce procedure and how it transformed
the field of divorce more generally. This paper represents the first ethnographical
take on the divorce on grounds of discord procedure. It aims to contribute to the
research of contemporary Islamic family law, as well as gender and women’s
studies in the MENA region.

The field research informing this paper was undertaken in Rabat in 2013 and
2014 over almost three months. I primarily relied on participant observation in the
office of social workers in the family court of Rabat. Here, I collected 67 cases of
divorce on grounds of discord which were (mostly informally) discussed between
litigants and social workers. Furthermore, I conducted interviews with two social
workers, two judges and the president of the family court in Rabat, as well as with
three activists, three lawyers and four litigants (among them, three women and one
man). Additionally, I was granted access to 80 court records (cases of divorce on
grounds of discord, 2011-2014, 20 cases per year). This qualitative data is contrasted
with case law from the court of cassation and official statistics provided by the
Ministry of Justice and Liberties. Judge ‘Abdelhadi Btah,”® director of the depaxrt-
ment of family affairs for the Ministry of Justice and Liberties and author of the legal

18 Henricot 2011.

19 Bentayeb 2015.

20 Iuse DMG transliteration for Arabic quotes and concepts but the romanisation used in Morocco
for places and the personal names of my interviewees. Because judge ‘Abdelhadi Btah figures in
the bibliography, I used the DMG transliteration for his name consistently.
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standard commentary in relation to divorce on grounds of discord supported this
research and gave legal advice. I followed the legal framework laid out in his
comprehensive study.”’ To my knowledge, this is the first paper in a European
language which introduces Btah’s legal writings on divorce on grounds of discord.

As to the structure of this article, I will begin by describing Moroccan divorce
law as it took effect in 2004. Second, I will outline the major statistical trends.
Third, I will take a more technical look into the design of divorce on grounds of
discord, detailing the legal reasoning of Moroccan reformers based on Morocco’s
Mailiki tradition. Comparing divorce on grounds of discord to the Egyptian reform
of the hul‘law enacted in 2000, I will highlight how the Moroccan reform stands
out. Fourth, I will discuss the technical term discord and question the extent
divorce on grounds of discord means Moroccan women‘s guarantee to divorce.
Fifth, I will bring attention to a number of procedural and institutional innovations
vital to ensuring access to divorce. These are the principles of non repeal, family
courts and the fund for family aid. Sixth, I will outline how Moroccan divorce law
handles property issues in the event of divorce. Seventh, I will examine judiciary
practices regarding mut‘a, showing that case law saw a turn due to high numbers
of male appeals. This meant women lost their right to mut‘a, unless the husbhand
filed for divorce. Eight, I will scrutinise the concept responsibility for divorce,
challenging Henricot’s and Bentayeb’s views. Finally, I will explore divorce on
grounds of discord as the new standard divorce procedure for both men and
women in Morocco. Why have Moroccan men increasingly turned to the new
divorce procedure? Did women refrain from filing for divorce after the turn in case
law? What socio-economical and age groups are represented within the appli-
cants? And looking at today, what strategies have men and women developed in
relation to divorce on grounds of discord?

2 Moroccan divorce law as laid out in the
Mudawwana
Moroccan family law is codified on the basis of the Maliki tradition of Islamic law,

which dominated in the kingdom throughout history. Divorce law is consequently
framed by Maliki law and its categories. That is to say, the Mudawwana

21 Btah, ‘Abdelhadi (2012): At-tatliq li-5-8igaq. At-tatliq li-$-Sigaq fi ’amal igsam gada’i-l-usra.
Dirasat tawtigiya, ihsa’lya wa tahliliya li-sab‘ sanawat min at-tatliq (Divorce on grounds of discord
in the work of the family jurisdiction. Documentation, statistics and analysis of seven years of
implementation). Ar-ribat: Daru-l-galam.
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discriminates rights and duties of spouses according to gender. Insofar, the
Mudawwana retains major features of the asymmetrical gender relations in Islamic
law, while aiming to accommodate women’s and children’s rights.

The Moroccan legislator distinguishes between two categories of divorce on
the basis of its procedural form, talag” and tatlig.” Prior to 2004, only tatliq was
performed at court, whereas taldaq constituted — just like marriage — a notarial deed
and was performed outside of court. After 2004, all divorce procedures have been
brought to court, but the procedural forms vary. The category falaq includes all
procedures of divorce which have required the approval of the court since 2004,
but leave the responsibility to set up the divorce contract to spouses (and their
lawyers), i.e. divorce contracts are verified by the judge and approved as long as
they comply with the legal requirements. Tatlig means formal judicial divorce, i.e.
marriage is dissolved and divorce is pronounced through a judgement and the
financial stipulations are set by the judge.

The category of taldg includes: I) unilateral divorce by the husband (at-talaq
al-rag),* 1I) divorce through compensation by the wife (at-taldg al-hul), 1II)
divorce with prior authorisation, i.e. the spouses stipulate in the marriage contract
that the wife has the right to divorce (at-talag al-mumallak) and 1V) divorce by
mutual consent (at-talag al-ittifagi). Divorce by mutual consent is a new type of
divorce instituted in 2004 and works similarly to the French model, divorce par
consentement mutuel (French Code Civil art. 230 and 232). The spouses agree on the
divorce and the respective financial and legal stipulations (e.g. custody) in a
divorce contract, which is verified and authorised by the court.

All divorce procedures initiated by the wife and by mutual consent are irrev-
ocable, i.e. the husband cannot revoke the divorce and cannot continue married
life. Unilateral divorce, in contrast, because it is initiated by the husband, is
reversible twice, but irrevocable the third time. The exception being unilateral

22 Taldq means divorce in Arabic, It is derived from the verb talaga (to divorce).What is peculiar
about faldaq procedures is that the marriage is dissolved by one or both spouses and not by the
judge. This means that the spouses basically decide on the stipulations of the divorce contract on
their own (potentially with the aid of their lawyers).

23 Tatliq is the verbal noun of the II causative derivation of the verb talaga (to divorce), tallaga
literally means to make (someone) divorce. Tatlig thus denotes a type of divorce which is dissolved
by someone else than the divorcees. It would hence be more accurate to translate tatlig as
dissolution of marriage for all types of judicial divorce. However, because the Moroccan Ministry of
Justice uses divorce as the official translation, I will stick to the official terminology and use divorce
for both taldq as well as tatlig.

24 Taldg is often translated as repudiation. But because I aim to follow the official Moroccan
terminology used by the Ministry for Justice and Liberties (if provided), I use the term unilateral
divorce.
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divorce before the consummation of the marriage (at-taldq gabla-1-bina’), which is
immediately irreversible (art. 123).

The category, tatlig, includes: I) divorce on grounds of violations of
stipulations of the marriage contract (ihlalu-z-zawg bi-Sart min Surit ‘aqdi-z-
zawag), II) on grounds of prejudice (ad-darar), III) on grounds of lacking
maintenance (‘adamu-l-infaq), IV) on grounds of absence (al-gayba), V) on
grounds of a fundamental vice of the spouse (al-‘ayb), VI) on grounds of sexual
abstinence or an owe to sexual abstinence (al-iyla’ wa-I-hagr) (art. 98), and VII)
on grounds of discord (li-§-Sigaq) (art. 94). Judicial divorce is generally reserved
to the wife. Divorce on grounds of discord represents an exception to this rule,
the legislator explicitly targeting both spouses. Divorce on the above-
mentioned grounds are irrevocable given that they are not pronounced by the
husband, but by a judge in form of a judgement.

Divorce procedures of talag and tatlig, likewise, involve a mediation session
and if the couple has children, two mediation sessions. In tatliq, the second session
takes place after an interval of 30 days (art. 81, 82, 94 and 95). Consequently, the
trial period for talaq is generally shorter than for tatlig and might as well be
finalised within a month if the couple does not have children.

Upon divorce, the wife can raise three major claims. She has the right to I) the
remaining part of her bride wealth (as-sadaq al-mu’ahar) if stipulated in the mar-
riage contract, II) maintenance and housing during the time of waiting (three
months) until she is allowed to contract a new marriage (nafaqatu-Il- idda), and III)
financial compensation (mut‘a) according to the duration of marriage, financial
means of the husband, the motives for divorce and the degree of arbitrariness
manifested by the husband in relation to divorce. The amount of mut‘a (literally
meaning enjoyment) is fixed by the judge and applies only if the marriage has been
consummated and only in the advent of divorce, but not in the advent of the
husband’s death. During the time of waiting, the wife retains the right to reside in
the marital home or is to be provided with appropriate accommodation (art. 84). In
case of divorce on grounds of prejudice, the wife is entitled to compensation for the
prejudice she has suffered (ta ‘liyidu-d-darar) if there is sufficient evidence (art. 101).

Divorce does not bring any changes to the children’s right to receive mainte-
nance from their father. The father is required to support his children, guaran-
teeing the same living standard and schooling as before the divorce (art. 85). The
right to maintenance applies until they reach the legal age of maturity or until the
age of 25 if they are pursuing university studies. Daughters do not lose their right to
maintenance until they can provide for themselves or are married (art. 168 and

25 I used Lafrouji's edition of the Mudawwana (2012) throughout this study.
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198). Custody, however, is granted, with few exceptions, to the mother, while the
father is allowed visiting times.?®

3 Divorce on grounds of discord in light of
statistics

This chapter outlines the statistical evolutions in the field of divorce. This is
pertinent to appreciating how popular divorce on grounds of discord (tatlig li-s-
Sigdq) became within a decade. Indeed, divorce on grounds of discord has turned
into the standard divorce procedure for both men and women.

Divorce on grounds of discord (tatlig li-$-Sigaq) accounted for 4900 cases in
2005 and 39,800 in 2013 (as shown in the graph on national application numbers
2004-2013, Figure 1). In relative numbers, divorce on grounds of discord
accounted for 45% of the total case numbers of judicial divorce (tatlig) in 2004
and 97% of the total case numbers in 2013, respectively. This shows that, by 2013,
divorce on grounds of discord had become the most popular judicial divorce
procedure. The absolute numbers show an enormous rise in popularity in the
period immediately after the reform. Case numbers rose steeply from 4900 to
32,300 between 2005 and 2010. In 2010 and 2011, case numbers plateaued. 2012
saw an increase of 43%. After the peak in 2012, case numbers fell by —18% in 2013.
Yet, despite this decrease, case numbers in 2013 were still 12% higher than in
2011.7

Do the statistics show a counter trend? I would rather suggest the decrease in
2013 was a correction of the sharp increase in 2012, This sharp increase was
probably caused by macroeconomic distress in 2011. The financial crisis particu-
larly affected European countries with significant Moroccan labour immigrants
such as Spain, Italy and France. In this sense, the decrease in 2013 can be inter-
preted as a corrective bounce back to the slower, but steady, upward trend from
2010 onwards.”®

The popularity of divorce on grounds of discord becomes manifest in com-
parison to unilateral divorce, divorce through compensation and divorce by
mutual consent. These three divorce procedures accounted for roughly 25,000
cases per year and looked at together, show a rather steady evolution. But

26 Importantly, the mother has no financial responsibilities for her children in Moroccan law but
these lay entirely with the father.

27 Al-mamlakatu-l magribiya, wizaratu-1-‘adl wa-l-hurriyat, Al-qada’u-l-usari 2014: 60-61.

28 Asinterpreted by Mohammed Houbib, social worker at the family courtin Rabat on 12 May 2014
via phone.



DE GRUYTER Divorce on grounds of discord = 43

50,000 o= 48376

40’000 39,836
30,000

20,000

10,000

2004 2005 2006 2007 2008 2009 2010 2011 2012 2013

- —

Divorce on grounds Unilaterl divoree Divoree by
of discord compensation (by the hushand)

(by the wife)

Figure 1: National case numbers 2004-2013.

while unilateral divorce and divorce through compensation have decreased
significantly, the new procedure, divorce by mutual consent, saw an all-important
rise in popularity from 1860 in 2004 to 14,992 cases in 2013. Notably, the traditional
forms of divorce, i.e. unilateral divorce for men and divorce through compensation
for women, have become marginal.” Divorce on grounds of discord significantly
outnumbers divorce by mutual consent and the talag procedures as a whole. In
comparison, the total case numbers of the category, taldq, numbered roughly
between 38,000 and 52,000 between 1994 and 2003. Case numbers peaked in 1996,
reaching 51,700 cases, decreased by 27% to 37,600 in 2001, and increased again by
20% — 45,000 cases — in 2003.>°

Did divorce on grounds of discord become popular with both men and women?
As shown in the graph on application numbers by gender (Figure 2), applicants were
mostly women, during the first years after the reform, but gender ratios increasingly
converged. In 2006, only 22% of applications were initiated by the husband, i.e.
5800 cases against 20,200 initiated by the wife. Until 2013, the ratio of male appli-
cants continued to increase and reached 30,500 cases or 44%, respectively. In the
course of six years, the male share increased six-fold. Female applicants, in contrast,

29 Al-mamlakatu-l magribiya, wizaratu-1-‘adl wa-1-hurriyat, Al-qada’u-1-usari 2014: 54-54.
30 Royaume du Maroc, Ministére de la Justice et des Libertés 2006: 43.
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Figure 2: Application numbers by gender 2006-2013.

accounted for 78% of applications in 2006, but only 56% in 2013. This means divorce
on grounds of discord became similarly popular with both men and women.
However, the absolute number of female applicants did not decrease. Indeed,
applications initiated by women increased significantly over the decade, from
20,200 cases in 2006 to 38,900 cases in 2013. The number of applications initiated
by women peaked in 2012 to 40,300 cases, i.e. nearly double those in 2006.%
Men have appropriated divorce on grounds of discord and have made it their
standard procedure since early on, I suggest. Numbers show that men increasingly
opted for divorce on grounds of discord rather than unilateral divorce. In 2007,
only three years after the reform, nearly 14,200 men filed for divorce of discord
compared with roughly 6330 files of unilateral divorce. This is to say, twice as
many men opted for divorce on grounds of discord rather than the traditional
unilateral divorce in 2007. This trend continued in 2009, with male applicants
choosing divorce on grounds of discord accounting for nearly 21,000 cases
compared with 3800 cases of unilateral divorce. In 2013, more than 30,000 men
filed for divorce on grounds of discord compared with less than 2000 cases of
unilateral divorce. Female applicants accounted for nearly 38,900 cases in 2013.>

31 Al-mamlakatu-l magribiya, wizaratu-l-‘adl wa-l-hurriyat, Al-qada’u-l-usari 2014: 62—64.
32 Al-mamlakatu-1 magribiya, wizaratu-l-‘adl wa-l-hurriyat, Al-qada’u-l-usari 2014: 54 and 64,
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Within a decade, men have turned away from unilateral divorce and show a strong
preference for divorce on grounds of discord.

4 The Moroccan path to divorce reform: Building
on the Malikri tradition

Numbers suggest that Moroccan women have been granted access to divorce on a
par with men since 2004. This is exceptional when compared with other countries
of the MENA region featuring Islamic family law. Looking at the new divorce
procedure more technically allows us to appreciate how divorce on grounds of
discord stands out. The achievements of the Moroccan divorce reform become
clear in comparison to the Egyptian reform of hul“law, which took place only a few
years earlier in 2000. Both countries sought to reconcile women’s rights and Is-
lamic law, but in Egypt, the right to divorce for women remains fairly limited.

The main difference between the Moroccan and the Egyptian approach is
fundamentally financial and it is a critical one. The Egyptian reformers took the hul*
procedure as a starting point for facilitating women’s access to divorce. Conse-
quently, Egyptian women have to compensate their husbands financially if they
wish to divorce. The reform has given women access to divorce in that the husband
cannot reject his wife’s wish to divorce as was previously the case in hul‘. By law, this
would mean the wife returns the bride wealth. But as case studies show, judges
charge divorcees with higher compensation than the bride wealth registered in the
wedding contract. The judiciary does so by claiming that the amount of bride wealth
registered is often lower than the actual bride wealth for tax evasion reasons.
Because of the serious and rather unpredictable financial implications of hul‘ and
the arbitrariness of the judiciary, divorce is accessible only for middle class women.
Insofar, the reform of hul“law did not ensure the effective right to divorce for
Egyptian women, especially for the millions of impoverished women.*?

Unlike the Egyptian reformers, the Moroccan legislator designed the right to
divorce for women based on the model of judicial divorce and not based on the
model of hul‘. This is the key difference to the Egyptian reform project. Judicial
divorce was reserved for women in Morocco until 2004. In judicial divorce, the wife
is not required to compensate the husband, but retains her right to the deferred
part of the bride wealth (as-sadaqu-I-mu’ahar), financial compensation by the
husband (mut‘a) and an allowance during the waiting period. All stipulations
regarding the children apply, irrespective of the category of divorce.

33 Sonneveld 2012.
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The Moroccan reform design is based on the Maliki tradition of the kingdom.
The legislator has built on the Maliki tradition of judicial divorce in order to
facilitate women’s access to divorce, Btah lays out the rationale of the Moroccan
legislator as follows: In contrast to the Hanafi, Safi T and Tahiri tradition, Malikilaw
regards discord as a legitimate reason for the dissolution of a marriage as per-
manent discord constitutes prejudice for the spouses. If prejudice represents a
reason for divorce, so must discord in consequence. Separation is the only way to
end discord. Therefore, the new law aimed to give women the same right to end
marriage in the cause of justice.*

The rationale put forward by Btah can be analysed as follows: I) Moroccan
divorce law features a procedure of judicial divorce on grounds of prejudice. II) The
Maliki tradition considers persisting discord prejudice. III) If prejudice is a reason
for judicial divorce, so must persisting discord. This is because in order to end
discord, separation is necessary. IV) Women shall have the right to end a marriage
if discord persists for the sake of equality between the spouses. Note that the
Moroccan legislator establishes a parallel between prejudice and discord. This
allowed reformers to include discord in the reasons for judicial divorce procedures.
The Moroccan legislator granted women with the right to divorce on grounds of
discord as with the case for prejudice. Btah legitimises the change in the law with
gender equality. This is to say, Moroccan reformers have built upon Maliki law in
order to serve their aim and align family law and gender equality.

The combination of Maliki divorce law and gender equality manifest in the
rationale of the legislator is worth commenting on. Moroccan reformers, indeed,
used religion to legitimise their claims for equality and women’s rights. Naji El
Mekkaoui was one of the few female members of the royal commission assigned to
prepare the draft text of the reform. She argued “[...] la révision globale a laquelle
la Moudawana a été soumise tentait de récupérer la réelle philosophie musulmane
qui consacre ’égalité, la justice et I’équité entre les deux sexes.””

5 Divorce on grounds of discord: The guarantee to
divorce
Divorce on grounds of discord was designed on the model of judicial divorce,

setting the Moroccan divorce reform apart from similar reform projects in the
MENA region. But what is essential for the access to divorce and finally the divorce

34 Btah 2012: 24.
35 Naji E1 Mekkaoui 2009: 21 | v°I.
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guarantee, is that the concept of discord is an extremely inclusive one in the
practice of the Moroccan judiciary.

The Mudawwana lays out that divorce on grounds of discord may be initiated
by the wife or the husband forasmuch they fear discord among one another “ida
talaba-z-zawgani aw ahaduhuma min al-mahkama hall niza‘ baynahuma yahafu
minh as-Sigaq” (art. 94). The wording of the law does not define the term Sigaq. But
the wording clearly refers to sura 4, verse 3: “wa in hiftum Sigaq baynahuma”,
which translates to “if they feared discord among the two of them”.?® In a similar
vein, the Moroccan Ministry of Justice issued a very broad definition defining Sigaq
as “a deep and permanent difference between the spouses to a degree making the
continuation of the marriage impossible.”*

The broad definition of the term Sigaq has left the door open for ijtihad®® and
led to an all-embracing extension of the term, according to Btah. Diverse factors
including violence, verbal abuse, lack of maintenance, impotence, and lack of
thoughtfulness for the spouse have been accepted as reasons for divorce in pro-
cedures of tatlig li-S-Sigaq, even though some of these are dealt with through
relative procedures of divorce.” Judge Bendaijou, president of the family court in
Rabat, presented a very similar picture from his experience. All kinds of reasons
may be accepted by the judiciary. If one of the spouses demands to be divorced, the
judge cannot decline her or his request.*°

Divorce on grounds of discord also functions as an alternative to divorce on
grounds of prejudice. If the applicant cannot provide sufficient evidence, divorce on
grounds of prejudice ends without results, i.e. the judge cannot dissolve the mar-
riage. But if the applicant persists in claiming for divorce, the judge proceeds to
divorce on grounds of discord automatically (art. 100). Eventually, the applicant
may lose her or his claim on compensation for prejudice, but will obtain the divorce.

Why is it important to have an alternative to divorce on grounds of prejudice?
Experience has shown that it is difficult to meet the burden of proof in divorce on
grounds of prejudice. If there is a criminal judgement proving violence, the
applicant will win her or his case. In other cases, the prospect of success is fairly
poor, judge Ben El Maddani explained.*

Divorce on grounds of prejudice and divorce on grounds of absence remain
time-consuming and complicated procedures, notwithstanding the reform.

36 Btah 2012: 19.

37 Al-mamlakatu-l-magribiya, wizaratu-1-‘adl wa-l-hurriyat 2008 as quoted in Btah 2012: 20.

38 Ijtihad refers to independent reasoning in Islamic jurisprudence as opposed to following
established opinions. See Oxford Islamic Studies Online 2009: “Ijtihad.”

39 Btah, 2012: 21, 100.

40 Personal interview with judge Bennasser Bendaijou in his office on 5th September 2013.

41 Personal interview with judge Ali Ben El Maddani in his office on 11th February 2014.
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Divorce on grounds of discord, in contrast, is the fastest and easiest procedure,
legal counselor El Mekkaoui asserted. The major hurdle from a women’s rights
perspective lies in the fact that judges demand significant evidence of prejudice. In
cases of domestic violence, for example, a medical certificate is not sufficientand a
witness must be produced. In a society where domestic violence is still a taboo,
neighbours, for example, are reluctant to testify in court. Although domestic
violence constitutes a criminal offence under Moroccan law, protection for women
remains insufficient, the counsellor pointed out. In her experience, a number of
women file an action, yet many abandon the procedure because of their social
environment and procedural hurdles.*?

The Mudawwana struggles with insufficient divulgation due to a high level of
illiteracy, especially among women, social worker Mohammed Houbib pointed out.
As a consequence, women often suffer from legal illiteracy. In his experience, ap-
plicants very often do not know that they are entitled to ask for a compensation for
prejudice. They entail the procedure of divorce on grounds of discord and do not use
the opportunity to file for compensation.*> The practitioner’s view reiterates similar
findings described in the literature. In a national survey in 2005, Mellakh found that
Moroccan women, in general, had little knowledge of the details of the divorce
procedures. Rural and illiterate women, in particular, remained ignorant of the legal
innovations. They were also reported to be reluctant to women’s quest for divorce,
which they perceived as going against traditions and values.**

Divorce on grounds of discord guarantees access to divorce because appel-
lants do not have to produce evidence as is the case with divorce on grounds of
prejudice. This is critical considering the shortcomings in protection from domestic
violence in Morocco.

6 What is new? Non repeal, family courts and the
fund for family aid
The Mudawwana brought pivotal changes to the procedural level. Firstly, all

judicial procedures of divorce must not exceed a limit of six months (art. 97).4°
Secondly, divorce, once adjudged, is final and cannot be repealed, not even by

42 Personal interview with legal counsellor Fatema El Mekkaoui on 6th September 2013,

43 Personal interview with social worker Mohammed Houbib on 28th August 2013.

44 Mellakh 2005-2006: 35-54.

45 The limit of six months is not respected in the majority of the cases, the sample of judgements
from the Family Court of Rabat shows. Most cases take between six months to one year or little
more than one year from application to decision. More complicated cases, e.g. involving property
claims or if one of the spouses cannot be detected/lives abroad, can take up to two years.
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a higher court — only the various stipulations of the judgement may be modi-
fied. These changes concerning the procedural framework of divorce cannot be
overemphasised as they effectively grant the finalisation of divorce in a feasible
period of time and an effective - because unrepealable - dissolution of
marriage.

Compared with the situation prior to 2004, the significance of these
achievements becomes clear. Prior to 2004, the dissolution of marriage through
judicial divorce could take several years, particularly because the dissolution was
revocable by higher courts. If the case was continued through different appeal
levels, a woman seeking judicial divorce would find herself in a very precarious
situation, being neither really married nor actually divorced. Furthermore, a
procedure might also end without result due to lack of evidence after years of
litigation.*® Procedures of judicial divorce were too complicated prior to 2004 and
too many obstacles were put in the way of women seeking divorce, judge Ben El
Maddani pointed out. He, personally, witnessed the case of a young girl for whom
it took thirty years to get divorced because the case was continued through the
different appeal levels.*” The above-mentioned changes on the procedural level
granted a new degree of legal certainty and increased the effectiveness of legal
decisions.

What about the institutional level? The legislator’s aim to facilitate divorce for
women led to two vital elements in terms of practical application: the establish-
ment of family courts, including social workers, and the fund for family aid
(sundiqu-t-takafuli-l-‘@’ili).*®

Courts specialising in family matters were created to provide court personnel
that are specifically trained in matters of family law, women’s and children’s rights
and social work. Social workers are at the core of the legislator’s goal to facilitate
access to justice, with particular regard to women’s and children’s rights. Social
workers have been effectively instituted since 2011*° and have a panoply of
different tasks. These include legal counselling and formal mediation between the
spouses and their families in divorce procedures, as well as issuing psychological
reports that are required if minors are demanding the court authorises a request to
marry. However, social workers are also the main contact between citizens and
judiciary. They hand out the blank forms and receive completed forms for all kinds

46 Personal interview with legal counsellor Fatema El Mekkaoui on 6th September 2013.

47 Personal interview with judge Ali Ben E1 Maddani on 11th February 2014.

48 Benradi et al. 2007 offer a comprehensive study on the implementation and the application of
the Mudawwana in the first years after the reform.

49 Because this profession did not exist prior to 2004, it took nearly a decade to put law in
practice, a.o. putting in place the respective university curriculum.
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of procedures dealt with at the family court. In Rabat, their office was the only one
that had a printer at their disposal.

During field research in the family court of Rabat, I spent roughly five hours a
day assisting the two social workers in their office. It was constantly busy, just like
the waiting room. What impressed me most was that the social workers were
mostly busy with rather informal means of counselling. That is to say, all kinds of
divorce procedures, as well as the legalisation of marriage,*® polygamy, marriage
of minors, and domestic violence. Many people came in and asked for information
about divorce. They wanted to know about their rights and duties in order to
understand whether they should file for divorce or not and, if so, what procedure to
choose to protect their personal interests. Men would often ask about the amounts
of maintenance and other financial duties at their expense. Women would ask
about the necessary steps to take for a divorce and their financial rights. Social
workers offered legal advice and practical assistance with filling in the forms and
preparing the required documents. They helped citizens with little or no education
to manage the paperwork. It was their duty to ensure that every citizen could claim
for divorce without the help of a lawyer, in the words of the social workers at the
family court of Rabat. Social workers pass on legal knowledge acquired over years
of experience at the court and offer valuable legal and bureaucratic assistance to
citizens. Insofar, social workers effectively ensure that less fortunate citizens also
have access to justice.

The fund for family aid is designed to ease the financial burden for divorced
women in need and their children. The fund — and thus the state — advances the
maintenance of children and divorced women as stipulated in the judgement in
case the husband and father is absent or insolvent. By law, the father has to pay
back the fund once he is solvent or detectable. However, it is limited to the amount
stipulated in the divorce decree and the maximum of 1200 MDH per family
(approximately 120 €) — even if the beneficiaries had the right to a higher main-
tenance according to the judgement. The sums for maintenance and housing do
not correspond with the social realities hecause the judges are oblivious to these
and the needs of the families, Jamila El Soyouri criticised. 300 MDH per child and a
total of 1200 MDH per family never cover the real needs. This leads to child labour *!

50 The legalisation of marriage is a transitional procedure in act from 2004 until date and allowed
for the registration of informal marriage. Informal marriage is a wide-spread phenomenon,
particularly in rural Morocco. The legislator hence aimed at strengthening women’s and children’s
rights by opening the door to post-factum registration. The social workers in Rabat criticised this
procedure for facilitating the marriage of minors and polygamy.

51 The ratio of child labour in Morocco was approx. 3.5% in 2017. 247,000 out of 7,049,000
children aged between seven and 17 were involved in labour according to Morocco’s High Com-
mission for Planning. As reported in Morocco World News, 18/06/2018.
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and children being denied their right to schooling because of financial constraints
in families with many children, she warned.>

Notwithstanding the limits of the fund, it has two important functions. First, it
helps women in need, who would otherwise have to provide for their children on
their own, second, it facilitates the finalisation of the divorce if the husband does
not deposit the due maintenance at the court. This blocks the judgement from
being enforced. This hints at a strategy men increasingly choose in order to prevent
women from divorcing.

7 Money matters: Separate property and property
acquired during marriage

What is new with regard to financial matters? Moroccan family law principally
legislates separate property, just like in Islamic family law in general.>® But in
2004, the legislator introduced the option of stipulating a contract governing the
utilisation and separation of the property which has been acquired during mar-
riage. This contract is independent of the marriage contract and may also be signed
after the conclusion of the marriage contract. The notary who assists up to the
conclusion of the marriage has the duty to inform the couple about this option (art.
49). If no such contract was signed, the court determines the household share of
each one of the spouses in basis of evidence on his or her efforts (e.g. payment
receipts for the rent of the marital domicile).

Critically, non-monetary contributions such as childcare and domestic work
are not considered as contributions to the household expenses by the judiciary.
This puts the high ratio of housewives in Morocco at a disadvantage in the event of
divorce. Although parliament discussed a draft law demanding the inclusion of
domestic work into the contributions to the household expenses, the proposition
was later dismissed. Some progressives, therefore, criticised the lack of courage of
parliament.>*

How is this new option received by the population? Moroccan couples refrain
from signing a contract concerning the property acquired during marriage. It is

52 Personal interview with Jamila El Soyouri, president of the association Adala, in her office in
Rabat on 29th January 2014. Adala is a Moroccan NGO promoting legal security and quality of the
law. Adala issues reports about the legal situation, the realities of application and implementation,
and the judiciary as well as guidelines for professionals. Adala is a.0. supported by the European
Commission.

53 This detail is important to consider for European readers as it stands in contrast to legislation in
many European countries.

54 N’Diaye 2016: 145.
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perceived as a lack of trust towards the spouse, social worker Mounia Hakim told
me.”® 1,520 contracts on property acquired during marriage were stipulated in
2013, nationwide, this was double the amount in 2012 and 2011, which had only 641
and 609, respectively.56 In 2013, 306,533 marriages were concluded (with minor
variances in 2012 and 2011).”” Today, the ratio of couples who opt for a contract on
the property acquired during marriage remains fairly low at barely 0.5%.

Neglecting to contractually arrange financial matters often puts women at a
disadvantage, El Mekkaoui, legal counsellor at CIOFEM, sums up her experience
and said it was because women tended to cover the daily expenses, while men paid
back the loan for the shared home, In the event of divorce, the husband has plenty
of evidence for his expenses, while the wife has none.*®

What does case law say? In claims on property acquired during marriage,
providing evidence is crucial. The court of Marrakesh set a precedent with its
decision dating 04/07/2007. In this case, the husband claimed half of the real
estate of which the wife was the sole deed holder. He argued he had contributed the
same monthly amount of money to amortise the credit for the flat as his wife.
Although she admitted that he had guaranteed for the purchase and contributed
the same monthly rate, the judge dismissed his claims on the basis of lack of
evidence.”

8 The turn in case law on muta: Negotiating
women’s rights

The financial compensation, mut‘a, has seen a dramatic turn in case law. This
mirrors debates about the new standing of women in the eyes of the law in
Moroccan society, I suggest. The judiciary responded to mainly male and con-
servative criticism with a turn in case law that limited the right to mut‘a to cases
where the wife was not the applicant.

Mut‘a °° is an once-only financial compensation paid by the husband to the
wife upon divorce, in taldq as well as in tatlig (Mudawwana art. 84 and 97). Article

55 Personal interview with social worker Mounia Hakim on 28th January 2014 at the family courtin
Rabat.

56 Al-mamlakatu-l magribiya, wizaratu-1-‘adl wa-1-hurriyat, Al-qada’u-1-usari 2014: 73.

57 Al-mamlakatu-1 magribiya, wizaratu-1-‘adl wa-l-hurriyat, Al-qada’u-l-usari 2014: 38.

58 Personal interview with legal counsellor Fatema El Mekkaoui on 6th September 2013.

59 Btah 2012: 68.

60 It is important to not confuse mut‘a with the deferred part of the bride wealth. The Moroccan
usage of the term must also not be confused with timely restricted marriage called marriage for
pleasure as traditionally known in the Shia context.
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97 describes the procedure for divorce on grounds of divorce and states that if the
spouses cannot be reconciled, art. 83, 84 and 85 apply. These articles are found in
the chapter relating to unilateral divorce initiated by the husband.

Art. 83 legislates that if the spouses cannot be reconciled, the court fixes the
amount of the payments to the wife and the children. The husband has to deposit
the due amount in court within 30 days. Art. 84 specifies the rights of the wife in the
event of divorce: the remaining part of her bride wealth, maintenance and housing
(or the right to reside in the marital home) during the time of waiting and the mut ‘a.
Art. 85 regulates the rights of the children and refers to articles 168 and 190.

Judge Ben El Maddani commented that the court of cassation set a precedent
because of the many men appealing to higher courts, they thought it unjust to
pay mut‘a if the wife initiated the divorce.®* Indeed, I interviewed a man in Rabat
who had appealed for the second time against the financial stipulations of his
divorce judgement.®’ Legal counselor El Mekkaoui criticised that this turn in case
law was part of a revolt against the changes introduced by the Mudawwana. Also,
judges were insufficiently educated on the new family law and continued to
adjudge on the basis of the old family law in effect prior to 2004. The Mudawwana
did not intend - in contrast to the old family code — a restriction of mut‘a to
women who were divorced by their husbands versus women who initialised the
divorce procedure, she insisted.®* It appears that, eager to appease male appeals,
the judiciary drew on a tool from the old family law codex. Btah states that,
according to the wording of the Mudawwana, the wife is to be granted the right to
mut‘a in the event of divorce, regardless of which of the spouses initiated the
divorce. The new legislation stands in stark contrast to the law prior to 2004.
According to the old family law, mut‘a applied only if the husband filed for
divorce, except if he had already paid the bride wealth and the marriage had not
been consummated (art. 52).%

How did the turn in case law come about? The court of Agadir (2005/05/18 | file
2005/19) and the court of Laayoune (2006/10/10 | file 06/319 | decision 517) set

61 Personal interview with judge Ali Ben El Maddani on 11th February 2014.

62 Personal interview with a 46 year old man at the family court in Rabat on 6th February 2014.
The divorce was originally pronounced in 2012, at the moment of the interview his case was
hanging on in the court of appeal in Rabat. He stated he was not only financially responsible for his
ex-wife and her child but also for his ill mother and his sister. The payments included in the divorce
judgements would go beyond his possibilities. Also, he felt treated unjustly because his ex-wife left
the marital home after getting pregnant and filed for divorce while he was charged with exuberant
costs. He maintained divorce on grounds of discord would be exploited by women and men could
not do anything about it.

63 Personal interview with legal counsellor Fatema El Mekkaoui on 6th September 2013.

64 Btah 2012: 64.
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precedents. Although the Mudawwana does not restate this distinction of the old
code of family law, the judiciary insisted that the wife had only right to mut ‘a if she
was not the applicant. The court of cassation followed this interpretation (2010/09/
21| file 2009/1/2/623 | decision 433), thereby restricting the right to mut‘a to cases
where the husband was the applicant.®®

According to Btah, this is an unnecessarily narrow interpretation of article
84. Article 84(1) reads as following: “The rights of the wife include: the deferred
bride wealth if required, maintenance during the time of waiting, and the mut‘a
which shall be granted according to the duration of the marriage, the financial
means of the husband, the motives for divorce (asbab at-taldq) and the degree of
arbitrariness manifested by the husband in performing it (mada ta‘ssufi-z-zawg
fi-tawqi‘ih).” Btah argues the term faldqg in article 84 should be understood as a
generic term and not as opposite to tatlig. The legislator refers to article 84, not
only with regard to divorce on grounds of discord, but to other types of judicial
divorce, as well as divorce with prior authorisation.®® Pivotal to Btah’s view, the
term talaq is not mentioned as a precondition for granting mut‘a in art. 84, but
rather in the context of the criteria governing its estimation.

What is the legal reasoning leading to the turn in case law? The court of
cassation (2011/04/05 | file 2009/1/2/548 | decision 159) redefined the interpreta-
tion of art. 84 in April 2011. The highest court of Morocco assessed that the wife had
right to mut ‘a only if the husband was the applicant. The judiciary argued that the
wife would be granted a compensation in cases of tatlig if she could prove that the
husband was responsible for the separation.®” Later that year, the court of cas-
sation (2011/10/04 | file 2010/1/2/285 | decision 534) accepted the claim of an
appellant whose wife had divorced him in 2009 when he lost his job in Italy
because of the economic crisis. The court of cassation adjudged that the re-
sponsibility (mas’iuliya) for the separation lay with his wife and, hence, denied the
wife’s claim to mut‘a.® Over 2010 and 2011, the court of cassation allowed for a
major turn in case law and established responsibility as a core principle regarding
the right to mut‘a.

This fundamental turn in case law is seen in the sample of judgments relating
to divorce on grounds of discord from the family court of Rabat. The judgements
dating 2011 feature old case law and women are consistently granted mut‘a with

65 Btah 2012: 65.

66 Btah 2012: 65-66.

67 Al-mamlakatu-l-magribiya, mahkamatu-n-naqdi, gurfatu-l-ahwali-3-S8ahsiyati wa-l-mirati
2012: 47-48.

68 Al-mamlakatu-l-magriblya, mahkamatu-n-naqdi, gurfatu-l-ahwali-5-3ahsiyati wa-l-mirati
2012; 44-46.



DE GRUYTER Divorce on grounds of discord == 55

the exception that they deliberately disclaim their financial rights. But from 2012
onwards, women are consistently not granted mut‘a if they had initiated the
divorce procedure. One decision in the sample (2012/04/09 | file 11/1841/32 |
decision 1047 — unpublished) explicitly states that the wife had no right to mut‘a
because she initiated the divorce. The judge deliberates that this was according to
case law and refers to the decision of the court of appeal of Rabat (2011/05/09 | file
1622/2011/116 | decision 530).

Interestingly, from 2012 onwards, the number of women who disclaim their
financial rights®® or parts of it increased significantly, as did the number of male
applicants. I suppose women refrained from initiating divorce in reaction to
case law. Female applicants who take the initiative, regardless of the financial
disadvantages, might be financially independent from the husband, the husband
might be insolvent, the hushand’s salary might not be verifiable (e.g. informal
labour), or the applicant might primarily seek to finalise the procedure (as fast as
possible).

Did the turn in case law perpetuate? Ben Hounet and Rupert carried out field
research at the family court in Rabat from March to December 2016. They observed
that the wife was allowed mut‘a in procedures of divorce on grounds of discord
only if she was not the applicant.’ It, therefore, appears that the turn in case law
has perpetuated. Notably, Ben Hounet and Rupert did not discuss this judiciary
practice critically, nor did they mention that it was a product of case law. By 2016,
this practice had turned into normality, so it seems.

9 Responsibility for divorce - the conservative
backlash?

We have seen the emergence of case law cutting back women’s financial rights.
Would responsibility potentially develop further into an instrument for a conser-
vative backlash on the advances the Mudawwana has brought for women’s rights?
Could the right to divorce for women be undermined through case law? This is
what Henricot and Bentayeb maintained.

Henricot insisted the Moroccan judiciary would use the concept of re-
sponsibility to the detriment of women. The judiciary would systematically impute

69 Todisclaim the financial rights is a strategy in order to obtain the divorce faster and circumvent
any procedural hurdles because the husband has 30 days to deposit the due amount in court. The
ratio of women disclaiming their financial rights has been high since the beginning. Benradi et. al
report a ratio of 50% for a sample of 90 judgements (2007: 227).

70 Ben Hounet/Rupert 2018: 176.
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the responsibility for the dissolution of the marriage to the women and impose
compensations on them, she maintained: “[...] les magistrats imputent,
systématiquement semble-t-il, la responsabilité de la dissolution du lien conjugal
a I’épouse — qu’elle soit demanderesse ou déferenderesse de l’action - et la
condamnent a payer une indemnité visant a réparer le préjudice subi par son
époux lésé.”’!

The judiciary condemns women to pay compensations which are equivalent to
the financial dues of the husband in the event of unilateral divorce, Henricot
observed. In her view, women’s financial rights had become void and access to
divorce, limited. She concluded that the application of divorce on grounds of
discord by the Moroccan judiciary converged dangerously with pul‘.”

Henricot quoted three decisions from the court of cassation and three de-
cisions from courts of appeal across different Moroccan jurisdictions dating 2005-
2008. The decisions from the court of cassation involve cases where the wife
resided abroad and refused to join her husband in Morocco. In one case, the couple
used to reside abroad together, and the husband decided to return to their home
country after retirement, which the wife refused to do. One of them is the case as
mentioned by Btah (2006/03/15 | file 519/2/1/2005| decision 178). A similar case
involves a decision from the court of appeal of Oujda (2008/05/07 | file 63/08 |
decision 346 — unpublished). All of these cases include judgements demanding the
wife to return to the marital home.

Henricot overlooked a crucial point in her analysis of this sample of case law:
leaving one’s marital home is considered an offence in Morocco because it con-
stitutes a breach to the duties of the spouses as laid out in article 51.”% Insofar, the
cases Henricot quoted are by no means evidence for the systematic incrimination
of women in divorce on grounds of discord. This is because, in the logic of
Moroccan family law, the judiciary has a judgement at hand proving that the wife
caused the divorce by leaving the marital home. In the quoted cases, the judges did
not systematically impute women with the responsibility for the dissolution of the
marriage, but acted on the basis of judgments when accepting the men’s claims for
compensation for prejudice.”*

71 Henricot 2011: 6; restated in Bentayeb 2015: 91-92.

72 Henricot 2011: 8.

73 If a married woman moves out from the marital home without divorcing (and moves back in
with her parents e.g.), the husband has the right to demand her return to the marital home
according to Moroccan family law. The procedure is called ar-rugi * ’ila-l-bayti-z-zawgiya (return to
the marital home). The court issues a judgement demanding her return to the marital home.

74 As laid out above, it is possible to raise claims for compensations for prejudice in divorce on
grounds of discord.
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However, the question of responsibility is pertinent. In the following, I want to
lay out Btah’s understanding of the case law. To begin with, the term responsibility
is found in the wording of art. 97(2). It reads, “In case conciliation is impossible and
the discord persists, the court confirms this in a report, pronounces the divorce and
determines the due payments according to articles 83, 84 and 85 supra while taking
into account the responsibility of both of the spouses regarding the reasons for the
separation (mas’uliyat kull min az-zawgayn ‘an asbab al-firdq) in estimating what
the court can impose on the responsible to the benefit of the other spouse.”.

The Moroccan legislator provided the spouse who is adversely affected with
the right to compensation for the prejudice according to the divorce judgement if
the other spouse caused the divorce (I-i’ta’ az-zawga-l-mutadarrar al-haqq fi-t-
ta’iyid ‘an ad-darrar alladi lagihah min garra’ al-hukm bi-t-tatliq ‘indama yakiin at-
tarafu-l-ahar huwa-l-mutasabbab fi-t-tatliq), affirmed Btah. This was in accordance
with the principle of justice, fairness and equality between the spouses. The esti-
mation of the compensation is left to the judiciary to be decided according to the
offence (al-mas’uliya at-tagsiriya). Also, this measure does not depend on whether
the spouses initiated the procedure together or one of them took the initiative.”

What is telling about the interpretation offered by Btah is that his reading of
art. 97(2) semantically leans towards divorce on grounds of prejudice. He used the
expressions, “the spouse who is adversely affected”, “compensation for the prej-
udice” and “offence”. This is in stark contrast to the wording of the article, which
only speaks of responsibility and not of prejudice.

But this is what the court of cassation (2006/03/15 | file 519/2/1/2005| decision
178) laid out in the precedent case, Btah argued. The court refused the objection
filed by a woman. She had been charged for compensating her husband for the
moral and material prejudice by a lower court. The woman had filed for divorce in
order to circumvent a judgement forcing her to return to the marital home. The court
asserted that the responsibility for the separation lay with the wife, who man-
ifested arbitrariness when she filed for divorce.”®

What is to be observed on the notion of arbitrariness? The court of cassation
observed arbitrariness (ta ‘assuf) from the woman who filed for divorce and refused
to return to the marital home. Here, the court of cassation extended the term to
women in divorce on grounds of discord, I want to emphasise. Arbitrariness is a
term mentioned in art. 84 relating to the estimation of mut‘a. It was originally used
with regard to men in the event of unilateral divorce. In the context of unilateral
divorce, the judge is to appreciate the degree of arbitrariness manifested by the
husband when estimating the amount of mut‘a.

75 Btah 2012: 70.
76 Btah 2012: 70.
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How about the relation between mut‘a and compensation for prejudice? The
mut‘a shall exceed the compensation for prejudice to the benefit of the husbhand,
even if only symbolically, Btah stated. This is to ensure the will of the legislator that
grants the wife, who initiated the divorce, the indispensable right to mut‘a.”” We
have seen in the chapter before that the court of cassation has taken a different
stance on mut‘a than Btah. Yet, he offers an interesting view on balancing the
rights of the wife and the principle of equality between the spouses. Even if the wife
initiated the divorce and the husband has the right to compensation, the
compensation shall not exceed her right to mut‘a.

Henricot quoted one case from the court of appeal of Al Hoceima (2006/12/05 |
file 2006/260), which hints at a much further extension of the term responsibility by
the Moroccan judiciary. The court of Al Hoceima imposed a compensation to the
benefit of the husband on a woman because “she did not present any serious cause
for the dissolution of the marriage”. The court of Al Hoceima refers to a decision by
the court of appeal of Al Jadida (2006/12/12 | file 2006/101/34). In the latter case, the
wife initiated the divorce, while the husband wanted to maintain the marriage. The
court of appeal of Al Jadida insisted that the dissolution of the marriage constituted
a breach of the marital duties and, therefore, the spouse wanting to maintain the
marital union was entitled to a compensation. Henricot observed that the judiciary
extended the principle of responsibility far from the wording of the law.”® Unfor-
tunately, she did not give further information on the cases. But it appears that the
decision of the court of appeal of Al Jadida from 2006 is not consistent with Btah’s
take on the case law and stretches the term responsibility much further.

Is there case law shedding a different light on the issue? Indeed, there is. The
family court of Rabat (2005/01/07 | 32/987/04 — unpublished) rejected the claim for
compensation of a man, who maintained he suffered prejudice from the divorce on
grounds of discord. The judiciary asserted that the wife cannot be incriminated for
making use of her rights.”® This decision is in contrast to the sample quoted by
Henricot. The judiciary does neither impute the wife initiating the divorce with the
responsibility for the dissolution of the marriage nor does it see an offence in ending
marital relations.

The sample of judgements from the family court of Rabat does not feature
cases as described by Henricot. I observed that men may demand compensations
for prejudice just like women, but they have a hard stand. In a sample of 77
judgements, only three men filed an action demanding a compensation for prej-
udice. All claims for compensation raised by men were denied, without exception.

77 Btah 2012: 66.
78 Henricot 2011: 7.
79 Benradi et al. 2007: 229-230.
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In contrast, the sample featured thirteen cases where women claimed for lacking
maintenance and these claims were accepted in eight cases by the judiciary. Again,
lacking maintenance is an offence in Moroccan law, so it is only natural that the
judiciary imposes a compensation on the husband. However, when it comes to
compensations for reasons of violence, women have a hard stand too. In five cases
out of 77 judgements, the wife claimed for compensation for reasons of violence.
The judiciary dismissed all of them because of insufficient evidence. From my
sample of case law, it, therefore, appears that compensations for prejudice have a
hard stand, regardless of the gender of the claimant.

The reasons mentioned in the three decisions featuring an (unsuccessful)
claim for compensation by the husband differ, but breaking the marriage contract is
not mentioned at all. In one case, the wife was not living with the husband. She
claimed that he would not offer a marital home separated from his family’s home
and made her leave. In the second case, the wife was living in France with the sons
of the couple and refused to return to her husband in Morocco. She claimed the
husband had agreed on her stay abroad to assist their sons who were at university.
In the third case, the wife wanted to stay in Italy for economic reasons.

While assisting the social workers, I did not witness any case of compensation
imposed because of a breach of marital duties. My interview partners also did not
mention cases corroborating Henricot’s observation. Ben Hounet and Rupert also
did not observe that women were systematically imposed with financial com-
pensations in their study carried out in Rabat in 2016.2° Given that the two de-
cisions quoted by Henricot date from 2006, I suggest this interpretation was not
applied on a national level, but was endorsed by the judiciary to a limited degree
only. This is notably what the fieldwork in Rabat showed.

Bentayeb claimed that the principle responsibility hurdles the right to divorce
to an extent impeding divorce. Based on two judgements from the court of Nador
(2006/02/01 | decision 127) and the court of Oujda (2005/10/31 | decision 4361), she
maintained that judges would restrain from pronouncing the divorce if they could
not determine which one spouse was responsible for the divorce.®! Her argument
runs against my empirical findings. Judge Ben El Maddani stated there was no
objective reason to reject a case of divorce on grounds of discord. Sometimes
formal errors would occur, and applications could not be accepted by the court.
But in terms of the content, the judiciary could not refuse to grant the divorce.??
Also, the social workers in the Rabat family court never mentioned this phenom-
enon to me. Given that Bentayeb quoted decisions originating from lower courts in

80 Ben Hounet/Rupert 2018: 169-183.
81 Bentayeb 2015.
82 Personal interview with judge Ali Ben El Maddani on 11th February 2014.
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the first years after the family law reform, I suppose this interpretation has not
spread significantly. It, therefore, appears that the concept responsibility has not
developed into an instrument impeding women’s access to divorce.

10 Divorce on grounds of discord: The new
standard divorce procedure

As outlined above and drawing from national statistics, divorce on grounds of
discord has turned into the most popular divorce procedure with both men and
women within a decade. This has, so far, not been appreciated in ethnographic
literature.

Applicants include a variety of age groups and socio-economic backgrounds.
The youngest applicant for divorce on grounds of discord [ witnessed was a 17-year
old girl, the eldest, an 84-year-old man. Most applicants ranged between the age of
20 and 50, although the number of applicants over age 50 was marginal. On the
basis of address, profession and financial situation (if mentioned in the divorce
judgements), I suggest that 14% of the cases involved couples from the upper class
or upper middle class and 8% involved couples where at least one of the partners
was living abroad. In only one case, both spouses were living abroad. The rest of
the judgements featured applicants from a wide range of socio-economic back-
grounds. Particularly recurrent were the districts Yacoub el Mansour and Taqa-
doum. These are large and highly populated districts generally characterised by a
working class milieu, but residents may as well be public officers or employed in
the informal sector. Tagadoum is often considered a disadvantaged area of Rabat.
Tatlig-li-Sigaq insofar seems not only viable for the working class and the socially
disadvantaged, but they constitute the vast majority of the applicants. This is a
chief difference to Egypt, where access to divorce remains restricted to affluent
women.

Did the empirical data from the family law court in Rabat mirror the increase in
male applicants shown in national statistics? The cases documented at the family
court in Rabat in summer 2013 and winter 2014, including legal consultations and
mediations, involved high numbers of female applicants. In summer 2013, 14 out of
18 documented cases featured a female applicant. In winter 2014, 31 out of 50 cases
featured a female applicant (in two cases, it was not clear who was the applicant).
Yet, the sample of judgements from the family court of Rabat mirrored the statis-
tical trend. In 2011 and 2012, 90% of the cases were filed by women. In 2013, we see
the female share fall drastically to 50% and among the judgements issued in 2014,
female applicants accounted for a mere 25%. The correlation between turn in case
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law and gender ratio of the applicant in the judgment sample is indeed more
pronounced than in the national statistical data.

Why is it that men increasingly turn to divorce on grounds of discord? Every
one of the lawyers I interviewed confirmed that men would refrain from unilat-
eral divorce and instead opt for divorce on grounds of discord because it was
cheaper. Lawyer Mountassir Belmahjoub asserted that the sums relating to
maintenance, as well as mut ‘a in a procedure of unilateral divorce, may be 60%
higher than in divorce on grounds of discord. Lawyer Rachida Sabry claimed she
even observed differences in divorce of discord, depending on who was the
applicant. Sheillustrated her experiences with the following example: if the wife
filed for divorce on grounds of discord, the judge would fix the maintenance for
the child at MDH 600 (approx. 60 €), if the husband filed for divorce on grounds
of discord, the judge would slightly raise the amount to MDH 700 (approx. 70 €),
but if the husband filed for unilateral divorce, the judge would significantly raise
the right to maintenance of the child to MDH 1300 or 1400 (approx. 130 or
140 €).% Social workers would advise men wishing to divorce to proceed with
either divorce by mutual consent or divorce on grounds of discord, Mounia
Hakim, social worker at the family court in Rabat, pointed out. They would
indeed discourage men from proceeding with unilateral divorce. This is because
the sums fixed for maintenance during the waiting period and mut ‘a were higher.
Unilateral divorce was perceived as an act of revenge and public humiliation of
the wife. If a man wished to divorce fast, social workers would advise him to opt
for divorce by mutual consent and guarantee his wife her full financial rights.*
Men opted fordivorce on grounds of discord to avoid unilateral divorce, the judge
Ben El Maddani confirmed. This was because unilateral divorce would entail
higher maintenance obligations. The judge concurred with the social workers in
that a man opting for unilateral divorce meant to assert his will against his wife.
This was an act of egoism, in his view. The judiciary would, in turn, raise the sums
of maintenance.®®

Three major strategies explain the evolution of the applicants’ gender ratio.
I) Divorce on grounds of discord is financially most advantageous for men.
Therefore, men would abstain from unilateral divorce and opt for divorce on
grounds of discord instead. II) Men file for divorce on grounds of discord and do not
deliver the due payments to block the procedure and circumvent their wives from

83 Personal interview with lawyer Rachida Sabry on 21st January 2014, lawyer Mountassir Bel-
mahjoub on 28th January 2014, and lawyer Latifa Belaidi on 3rd February 2014.

84 As documented in the family court of Rabat on 6th February 2014.

85 Personal interview with judge Ali Ben E1 Maddani on 11th February 2014.
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divorcing.®® III) Starting from 2012, women may have pushed men to initiate
divorce procedures because of the disadvantageous turn in case law.

The third strategy was daily business at the family court in Rabat in 2013 and
2014. 1 observed that the social workers at the family court in Rabat would
consistently advise women seeking divorce to, instead, make a claim for lacking
maintenance. By doing so, they would push the husband to file for divorce and
would not lose the right to mut‘a. Among the many cases [ witnessed relative to this
strategy, I particularly remember one case. A young woman made a claim for
lacking maintenance although her husband abused her physically and sexually
and she had already reported him to the police. She would have had plenty of
reasons to file for divorce on grounds of prejudice. Yet, she knew it was difficult to
meet the burden of proof in divorce on grounds of prejudice and win her case. So,
with the support of the social workers, she decided to use a more promising
strategy and make a claim for lacking maintenance.?’

Qualitative empirical data from the family law court in Morocco shows
that Moroccan women adopt a strategy also described by Nahda Shehada for
Ghaza. In Ghaza, access to divorce for women is laden with obstacles and
claiming lacking maintenance is, therefore, one of the major strategies to reach
divorce.®® Unfortunately, statistical data for Morocco proving an increase in pro-
cedures of lacking maintenance (talabu-n-nafaqa) since 2011 is not at hand.

11 Conclusion

This study showed that the Moroccan family law reform in 2004 succeeded in
facilitating or indeed guaranteeing women access to divorce. This was one of the
core concerns of Moroccan women’s rights associations and has been attained
primarily by introducing divorce on grounds of discord (tatliq li-s-Sigaq). The
Moroccan divorce reform stands out in the MENA region for its innovative and
multi-level approach, including major changes on the procedural and institutional
level. The legislator chose to build upon the Maliki tradition of figh in the kingdom
and designed the legal innovation on the basis of judicial divorce. As a result,
Moroccan women filing for divorce do not have to compensate their husbands in
return for divorce as is the case in Egypt, for example. By avoiding this consider-
able financial hurdle, the Moroccan reform has proven much more effective than
the reform of hul‘ law in Egypt in 2000. This is particularly true for the popular

86 Personal interview with legal counsellor Fatema E1 Mekkaoui on 6th September 2013.
87 As documented in the Family Court of Rabat on 23rd January 2014.
88 Shehada 2004.
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classes. Equally important, no burden of proof impedes access to divorce as is the
case with other procedures of judicial divorce. Moreover, newly-instituted family
law courts, including social workers and the fund for family aid, ensure social and
legal assistance, as well as financial support. The fact that divorce cannot be
revoked by a higher court, as was previously the case, brings a new degree of legal
certainty.

Case law manifests a male recoil on women’s rights in the event of divorce. The
Moroccan judiciary has responded to male appeals with a turn in case law on
mut‘a, a financial compensation women in Morocco have traditionally been
granted in the event of unilateral divorce. Since 2011, case law has limited the right
to mut‘a to cases where the wife was not the applicant. However, if the husband
filed for divorce, the right to mut‘a remains untouched. Case law has seen critical
changes and has brought limitations to women’s financial rights, but is not a
hurdle to access to divorce, as Henricot and Bentayeb maintained. My empirical
data showed that the judiciary does neither systematically incriminate women
with the responsibility for divorce, nor systematically impose them with compen-
sations. Also, this concept is no hurdle to the finalisation of the divorce procedure
in that it is not necessary to determine which spouse is to be held responsible for
the divorce in order for it to be granted.

Within a decade, divorce on grounds of discord has become the most popular
divorce procedure for both Moroccan men and women across a variety of socio-
economic milieus and age groups. Moroccan men have increasingly turned to
divorce on grounds of discord for financial reasons. Since 2012, women have
turned towards a more indirect strategy to obtain divorce with more advantageous
financial conditions. Instead of filing for divorce on grounds of discord and losing
the right to mut‘a, women have resorted to filing a claim for lacking maintenance
and, by doing so, pushed the husband to file for divorce.

Acknowledgment: Findings from the field research have been presented at the
international conference “Demographic Transition, Transformations of Kinship
and Marriage, and the Application of Islamic Family Law” at the University of
Fribourg (CH), 15-17 May 2014. The field research was supported by the field
research fund of the Faculty of the Humanities, University of Berne (CH). My
sincere thanks go to Mohammed Houbib, social worker at the family court of Rabat,
social activist and public speaker for his outstanding support. He endorsed and
furthered my research endeavour from the first minute on. Judge ‘Abdelhadi Btah,
director of the department of family affairs of the Ministry of Justice and Liberties
authorised this research and opened the doors at the family court in Rabat to me.
Judge Bennasser Bendaijou, president of the family court in Rabat, granted me
with a warm welcome at the family court and guided me through the relevant case



64 =— E.Nossing DE GRUYTER

law. My supervisors at the University of Bern, Professor Anke von Kiigelgen and
Professor Edouard Conte, offered support and valuable advise throughout the
research process. Nahda Shehada, PhD, and Cornelia Essner, PhD, provided
insightful comments on earlier versions. Friends and my sister have taken the time
to read draft versions of this article or help with transliteration, thank you, Holger
Kowitz, Svetla Koynova, Ali Harun and Barbara Nossing.

References

Al-mamlakatu-l-magribiya, wizaratu-l-‘adl wa-l-hurriyat (2014): Al-gqada’u-l-usari: Al-waqi‘ wa-I-
afaq. ‘asr sanawat min tatbiq mudawwanati-l-usrati, dirasa tahliliya ihsaiya 2004-2013 (The
reality and the prospects. Ten years of implementation of the family law. Statistical and
analytical study 2004-2013).

Al-mamlakatu-l-magribiya, mahkamatu-n-naqdi, gurfatu-l-ahwali-§-3ahsiyati wa-l-mirat (2012):
NaSarat gararat mahkamati-n-naqdi (Publications of the decisions of the court of cassation)
3.10.

Al-mamlakatu-l-magribiya, wizaratu-l-‘adl wa-l-hurriyat (2008): Ad-dalflu-I-‘amalr li-
mudawwanati-l-usra (Working guidelines for the family law): man3irat §am‘Tya nasarat
al-ma‘ldmati-l1-ganantyati wa-l-qada’tyati. Silsilatu-l-ma‘lamati li-l-8ami‘i 1.

Anderson, James Norman Dalrymple. (1970): “Reforms in the Law of Divorce in the Muslim World”.
Studia Islamica 31: 41-52.

Ben Hounet, Yazid & Rupert, Nouri (2018): “L’application du droit de la famille au Maroc: Du ‘genre’
et de la ‘parentalité’”. L’Année du Maghreb 18: 169-183.

Benradi, Malika et al. (2007): Le code de la famille. Perceptions et pratique judiciaire. Fes:
Friedrich Ebert Stiftung.

Ben Saga, Ahlam (18/06/2018): World Day Against Child Labour: 247,000 Children Work in
Morocco, Morocco World News.

Bentayeb, Kholoud (2015): La réforme du divorce en droit marocain: entre traditions religieuses et
influences occidentales. Université catholigue de Louvain (Master's thesis).

Btah, ‘Abdelhadi (2012%): At-tatliq li-3-Sigaq. At-tatliq li-§-3iqaq fr ‘amal igsam qad@’i-1-usra.
Dirdsa tawtiqiya, ihsaiya wa tahliliya li-sab‘ sanawdt min at-tatlig (Divorce on grounds of
discord in the work of the family jurisdiction. Documentation, statistics and analysis of seven
years of implementation). Ar-ribat: Daru-l-galam.

Buskens, Léon (2003): “Recent debates on family law reform in Morocco. Islamic Law as Politics in
an emerging public sphere”. Islamic Law and Society 10.1: 70-131.

Harrak, Fatima (2009): “The History and Significance of the New Moroccan Family Code”. ISITA
working papers 09.002: 1-10.

Henricot, Caroline (2011): “L’application du Code marocain de la famille, a la croisée des
jurisprudences belge, et marocaine en matiére de dissolution du mariage”. Etudes et Essais
du Centre Jacques Berque 2011.3.

Lafrouji, M"hammed (2012): Code de la Famille. Incluant les derniéres modifications introduites
par la loi n° 08.09 concernant d I'action en reconnaissance de mariage. Avec les textes
d’application. (Encyclopédie du droit marocain 41). Rabat: Editions IDGL. fr/ar.



DE GRUYTER Divorce on grounds of discord == 65

Mellakh, Kamal (2005-2006): “De la Moudawwana au nouveau Code de la famille au Maroc: une
réforme a I'épreuve des connaissances et perceptions ‘ordinaires’. L’Année du Maghreb Il:
35-54.

Mernissi, Fatema (1987): “Etat, planification nationale et discours scientifique sur les femmes”
(Collection Approches). In: Portraits de Femmes. Edited by Alahyane, Mohamed et al.
Casablanca: Le Fennec.

Mir-Hosseini, Ziba (2007): “How the Door of ljtihad Was Opened and Closed: A Comparative
Analysis of Recent Family Law Reformsin Iran and Morocco”. Washington and Lee Law Review
64.4: 1499-1511.

Naji El Mekkaoui, Rajaa (2009): La Moudawanah (Code Marocain de la Famille) : Le Référentiel et le
Conventionnel en Harmonie. Rabat: Editions Bouregreg.

Méller, Lena-Maria (2014): “No Fear of Talaq: a Reconsideration of Muslim Divorce Laws in Light of
the Rome Il Regulation”. Journal of Private International Law 10.3: 461-487.

Méller, Lena-Maria (2013): “Family Law in the Arab Gulf: Recent Developments and Reform
Patterns”. Journal of Islamic State Practices in International Law 9.2: 22-39,

N’Diaye, Mariéme (2016): La réforme du droit de la famille. Une comparaison Sénégal-Maroc.
Montréal: Les Presses de I’'Université de Montréal.

Royaume du Maroc, Ministére de la Justice et des Libertés (2006): “Statistiques relatives aux
affaires de la famille”. Publications de ’Association de Diffusion de U'information Juridique et
Judiciare. Revue specialisée 3: 38-51.

Rude-Antoine, Edwige (2010): “Le mariage et le divorce dans le Code marocain de la famille. Le
nouveau droit a I'égalité entre 'homme et la femme”. Droit et Cultures, Revue internationale
interdisciplinaire 2010.1: 43-57.

Sadiqi, Fatima (2008): “The Central Role of Family Law in Moroccan Feminism”. British Journal of
Middle Eastern Studies 35.3: 325-337.

Shehada, Nahda (2004): “Women’s Experience in the Shari’ Court of Ghaza City: The Multiple
Meanings of Maintenance”. Review of Women’s Studies 2: 57-71.

Sonneveld, Nadia (2012): Khul‘ divorce in Egypt: Public Debates, Judicial Practices, and Everyday
Life. Kairo/New York: The American University in Cairo Press.

The Oxford Dictionary of Islam. (2009): “ljtihad”. Edited by Esposito, John L. http://www.
oxfordislamicstudies.com/article/opr/t125/e990 (accessed 15th March 2019).

Wauerth, Oriana (2005): “The Reform of the Moudawana: The Role of Women’s Civil Society
Organizations in Changing the Personal Status Code in Morocco”. HAWWA. Journal of Women
of the Middle East and the Islamic World 3: 309-333.






	Divorce on grounds of discord : did the Moroccan familiy law reform bring the guarantee of divorce for women? : An ethnographic perspective on the changing landscape of divorce. The Mudawwana a decade on

